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Generally, in order to raise private capital  
you will need an Australian Financial Services 
Licence (AFSL) and a compliant structure,  
such as a unit trust, for the proposed 
investment activities.

Raising money in Australia is a heavily 
regulated activity. There are severe penalties – 
including imprisonment for up to five years – 
for people who do not comply with the rules, 
and that includes both the party raising the 
money and those who assist them.



Is an AFSL required?
The key to an AFSL requirement centres on the words: ‘Carrying on a financial services 
business’.

If you are in the business of providing financial services (such as the raising of private capital) 
then you must hold an Australian Financial Services License (AFSL) issued by ASIC. Many new 
entrants will claim they are not ‘in the business’ until they have completed more than one deal.  
This is a convenient point of view, but it is incorrect. The issue is not straightforward and there 
are several factors that contribute to determining whether you are in the business of providing 
financial services. These include:

1.  The nature of your activities has a profit motive. The framework in which this is viewed by 
ASIC is whether you are undertaking these activities with the aim of generating a profit; not 
how much profit you generate or in what year/s you receive it. You can be making no profit, 
or be making a loss, and still be deemed to have the objective of making a profit. 

2.  You engage in systematic and repetitive activities. Even with one prospective investment 
proposition, such as a single Investment Fund, you will probably meet that criteria. Every 
time you communicate with someone to interest them in investing in your Fund, you are 
likely to be giving advice and therefore providing financial services. If you speak to several 
prospective investors about investing, you could be deemed as undertaking systematic and 
repetitive activities. This, especially when taken with other activities, is likely to mean you 
are ‘carrying on a financial services business’. 

  It is worth noting that under common law, a single transaction may amount to the carrying 
on of a business. 

3.  You take steps to start a business. Isolated business activities may be held to be the 
commencement point of carrying on a business. These activities can be as basic as 
organising tasks in a business-like manner, such as registering a business name, registering 
for GST, setting up a spreadsheet of potential investors, preparing a financial feasibility 
model or plan for your investment proposition, or the keeping of books, records and the 
use of a system.

A common misconception is that you don’t need an AFSL if all of the investors are wholesale.  
This is also incorrect. The need for an AFSL does not depend on whether your Fund is required 
to be registered or not, the type of disclosure document required or whether the product 
offering is to retail or wholesale investors. You may still be required to hold an AFSL even if all 
your investors are wholesale investors.

THE QUICK ANSWER: If you are ‘carrying on a financial services business’ you require an AFSL.  
If you operate without one, you may be prosecuted, fined, jailed, have a liquidator appointed 
and your Fund wound up. You can avoid this by appointing an AFS licensee that has the 
appropriate authorisations to act as the Trustee of the Fund and to authorise you to provide 
certain of the financial services required.
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Why a unit trust and not a company?
There are several key issues that make it undesirable to use a company structure to raise private 
capital. Each stems from the way companies are regulated through the Corporations Act 2001.

Among these are the associated, and often onerous and costly, administrative and reporting 
obligations that are monitored by ASIC. There are limits to the number of investors/shareholders 
you can have, and the requirement to notify ASIC of each new investor and their shareholding 
– which will then be listed on a public database. Return of capital to investors is a lengthy, 
complex and cumbersome process that typically requires you to obtain majority shareholder 
approval by way of a special resolution, notify ASIC and advertise in the press. There are 
restrictions on activities, such as adding, removing or varying classes of shares and the rights 
attached to them, which, at a minimum, will require careful examination of the Corporations 
Act 2001 and the relevant reporting requirements and compliance with any mandated time 
frame for implementation. 

In contrast, unit trusts are not regulated in this way and changes, such as those listed above, can 
be made with relative ease.

In addition, income and capital gains made by a company are taxed at the company level 
whereas with a unit trust, the income and capital gains will generally flow through the trust and 
be taxed in the hands of the unit holders.

A unit trust that pools private capital raised from investors will likely be a Managed Investment 
Scheme1 and may only require compliance with the licensing and fundraising requirements of 
the Corporations Act 2001.

THE QUICK ANSWER: A company is a costly and restrictive vehicle through which to raise 
private capital and all its shareholders must be listed on a public register. A unit trust operates 
under simpler compliance requirements. It is much easier to manage, implement changes, and 
distribute funds and the registry of investors is private.

 

 

  1  A “Managed Investment Scheme” is the legal term in the Corporations Act 2001 for an investment vehicle which is 
more commonly referred to as a “Fund” or a “Syndicate”.  Generally speaking, all of these terms are interchangeable.
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ASIC registered or unregistered fund? 

A.  Generally, it is easier and cheaper to structure and promote a fund as an unregistered fund 
compared to a registered fund. A registered fund is a far more onerous undertaking with 
a multitude of compliance, governance, audit and reporting requirements which are not 
required for an unregistered fund. However, the requirement for a fund to be registered is 
largely dependent on the investor base being targeted for investment – i.e. wholesale or 
retail investors. Wholesale funds (comprised of wholesale investors), are not required to be 
registered. Retail funds (comprised of retail investors), are required to be registered.

B.  Funds are primarily registered to enable them to be promoted to retail investors which 
make up the broader marketplace. Some Licensees also register funds to demonstrate their 
commitment to compliance and to provide some additional safeguards for investors.

C.  Generally, an investor must invest a minimum of $500,000 to be classed as a ‘wholesale 
investor’. Alternatively, if an investor invests less than $500,000 they can still qualify as a 
‘wholesale investor’ if they have their accountant provide a certificate stating that they have 
net assets of at least $2.5m or that their gross income for each of the last 2 years exceeded 
$250,000.

  This test is applied on a ‘grouped’ basis where the investor’s gross assets and net income 
can be grouped with the gross assets/net income of a company, trust and self-managed 
superannuation fund controlled by the person. 

D.  If an investor is not a wholesale investor (or a Professional Investor or a Sophisticated 
Investor - see Glossary), they are a ‘retail investor’. 

 THE QUICK ANSWER: Wholesale funds are not required to be registered. Retail funds are 
required to be registered. Where a fund is comprised of wholesale investors,  the fund will be  
a wholesale fund and will not require registration with ASIC. 
 
 
 



Product Disclosure Statement or Information 
Memorandum?
A.  A Product Disclosure Statement (PDS) is a document required under the Corporations Act 

2001 to be issued to prospective investors which must contain sufficient information so that 
a retail investor may make an informed decision about whether to invest.

B.  Retail funds are required to be registered with ASIC and a PDS must be issued to 
prospective investors.

C.  There are exemptions from the requirement to provide a PDS to a ‘retail investor’:

 1.  The 20/12/2 Exemption. If less than $2m is raised by the AFS Licensee from fewer than 
20 ‘retail investors’ in a rolling 12-month period, an exemption applies to effectively treat 
them as ‘wholesale investors’. Note that this is not a test applied on a fund by fund basis.  
Each element of 20/12/2 applies to the AFS Licensee and its associates..

 2.   The ‘Sophisticated Investor’ Exemption. This applies if the issuer of the disclosure 
document is an AFS Licensee that is satisfied, on reasonable grounds, that the proposed 
investor has experience in using financial services and investing in financial products.

  These exemptions permit investors who are ‘retail investors’ to invest in a wholesale 
unregistered fund without having been provided with a PDS. The exemptions enable a 
fund to have an array of investors who do not otherwise meet the definition of a ‘wholesale 
investor’. Note that the exemptions are from the requirement to provide the ‘retail investor’ 
with a PDS; they are not exemptions from the requirement to have an AFS licence. 

D.  Wholesale funds are not required to be registered with ASIC and a PDS is not required 
to be issued to prospective investors in unregistered ‘wholesale funds’. However, the 
common law and provisions in the Corporations Act 2001 dealing with false and misleading 
statements dictate that it is commercially-sensible to issue an Information Memorandum (IM).

E. An IM:

 1. Is not regulated and is not lodged with ASIC or notified to ASIC as being marketed.

 2. Has no specific content requirements.

 3.  Will generally contain the information found in a PDS as a matter of good practice.  
Any forecast financial information in the IM must be based on reasonable grounds.

THE QUICK ANSWER: A retail fund is required to be registered with ASIC and a PDS must be 
issued. A wholesale fund can be registered or unregistered and it is advisable to issue an IM 
to prospective investors setting out sufficient information so that an investor may make an 
informed decision about whether to invest. 

45

MARQ Private Funds Pty Ltd   |   Knowledge



6

Jurisdictional issues
A.  The right to offer an investment in a fund may be restricted in certain countries.  

No recipient of the PDS or the IM, in any country other than Australia, may treat it as 
constituting an invitation or offer to them to apply for an interest in the fund – unless  
the invitation or offer can lawfully be made under the laws of that country. 

B.  Prospective investors should inform themselves of the legal requirements and 
consequences of applying for, holding, transferring and disposing of interests in the fund. 
This also applies to any applicable exchange control regulations and taxes in the countries 
of their respective citizenship, residence, domicile or place of business.

C.  It is the responsibility of a prospective investor outside Australia to obtain any necessary 
approvals required to invest in a fund.

D.  An offer to invest in a fund will only be accepted in Australia. A prospective investor can 
either travel to Australia to apply for an interest in a fund or they may provide Power of 
Attorney for someone in Australia to do so on their behalf. 

 THE QUICK ANSWER: Applications to invest in a fund will only be accepted in Australia.



Taxation implications
A fund that is a unit trust is generally treated as a flow through vehicle for taxation purposes 
unless it is characterised as a ‘public trading trust’. To be a public trading trust for an income 
year, a fund must be a ‘public unit trust’, which typically requires it to have made an offer to 
the public or to have a minimum number of investors. The ‘trading’ requirement is that the 
fund must carry on activities other than an ‘eligible investment business’, which are essentially 
non-passive activities such as property development activities or where property is not held for 
the primary purpose of deriving rent. Where the fund is a public trading trust as a result of its 
ownership and activities, it may be treated as a company for tax purposes. This means, amongst 
other things, the taxable income of the fund will be taxed at the company tax rate, and 
distributions paid to investors will be regarded as dividends. Such dividends may be franked 
where paid out of profits which have been taxed.

The dividends (whether franked or unfranked) will be included in an Australian resident 
investor’s taxable income.

Broadly, if the fund is not a public unit trust and/or only carries on an eligible investment 
business (such as investing in real property for the primary purpose of deriving rent, stakes 
in equities or mortgage loans held for investment purposes) it should not be liable to pay 
Australian income tax or capital gains tax (CGT). This is provided investors are presently entitled 
to all of the fund’s income in each year. Different tax outcomes may arise depending on 
whether a fund is an ordinary trust, a managed investment trust (MIT), a Withholding MIT or an 
Attribution MIT (AMIT).

 A.  If the fund is an ordinary trust (i.e. not a MIT) then both it and its investors will be taxed 
under Australian taxation law pertaining to trusts.

  A fund will effectively be treated as a flow-through vehicle for income tax purposes if it 
distributes all its income to the fund’s investors on an annual basis.

  It is therefore likely that the fund’s investors will be assessed on the taxable income derived 
by the fund. This will be based on their proportionate share of the annual income of the 
fund that is distributed to them in that income year.

  A fund’s investors will be required to include their share of taxable income in their 
Australian income tax return.

  It should be noted that the CGT discount that may be available to Australian residents is not 
available to non-residents.

B.  A fund may qualify as a MIT where certain conditions are met. These include that the trust 
be an Australian resident, not carry on activities other than an eligible investment business, 
satisfy certain ownership tests, and be operated or managed by an AFSL holder. In relation 
to the ownership tests, if the fund is a wholesale fund, that would typically require the fund 
to have at least 25 members, not have 10 or fewer members with at least 75% or more of 
the interests in the fund, and not have a foreign resident individual directly or indirectly 
holding 10% or more of the interests in the fund.  
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  If the fund meets the definition of a MIT, there are certain tax advantages that may be 
available. For example, the trustee may be able to make an election to treat certain fund 
assets, such as real property, as being held on capital account. This may facilitate access 
to the CGT discount for Australian resident investors. The CGT discount does not apply to 
revenue gains.    

  If it does not elect into the CGT regime it will, by default, be subject to revenue account 
treatment on all assets – except for land, interests in land, and rights or options to acquire  
or dispose of land.

  As noted earlier, the CGT discount available to Australian residents is not available to non- residents.

C. A fund may qualify as a Withholding MIT if it -

 (i) Is an MIT as per above, and 

 (ii)  Has a substantial proportion of its investment management activities carried out in 
Australia.

  If the fund qualifies as a Withholding MIT, in addition to the tax treatment accorded to a MIT 
as summarised above, concessional rates of withholding tax may apply to distributions of 
certain income (fund payments) made to foreign resident investors in the fund.

  In broad terms, fund payments include distributions of rental income and capital gains from 
the disposal of Australian real property. Fund payments should generally be subject to MIT 
withholding tax of 15% if the investors are residents of countries with whom Australia has an 
Exchange of Information agreement. Otherwise the withholding tax rate is 30%.

A full list of countries with whom Australia has an Exchange of Information (EOI) agreement may 
be found on the Australian Taxation Office website: ato.gov.au

 



D. A fund may qualify as an Attribution Managed Investment Trust (AMIT) if it –

 (i) Is a MIT as per above, and

  (ii)  The members of the fund have clearly-defined rights to the income and capital of the 
fund.

  If a fund qualifies to be an AMIT, it must make an election to apply the AMIT rules. The tax 
treatment accorded to a MIT will also apply to an AMIT. 

 However, other taxation benefits may apply if the fund is an AMIT. These include:

 • Ability to allocate taxable income to investors on a fair and reasonable basis 

 •  Deemed treatment as a ‘fixed trust’ for tax purposes, which may facilitate the flow through 
of franked dividends and the carry forward of tax losses

 • Statutory ability to deal with income unders and overs in the following year

 • The ability to treat different classes of units as separate trusts.
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THE QUICK ANSWER: There isn’t one. Taxation implications of funds are varied and 
complex. We strongly recommend that you obtain professional taxation advice as to the 
likely treatment of each fund you are considering initiating.
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STEP DOCUMENT PURPOSE

1 Short-form Engagement Letter Sets out key terms of the proposed engagement of MARQ.

2 MARQ’s lawyers to draft:

• Fund Constitution Establishes the fund with MARQ as trustee and custodian.

• Sub-Trust Constitution May be required if external (bank or other) debt involved.

• Investment Management Agreement
Trustee appointment of the client as investment manager to 
manage the business of the fund, services to be performed, 
reporting required and fees payable.

• Authorised Representative Agreement
MARQ, as AFS licensee, appointment of the client as a  
representative authorising the client to provide financial  
services to investors.

• Referral Agreement
Client appointment of others to refer prospective investors 
to the fund.

• Fund Administration Agreement
Trustee appointment of fund administrator to provide  
ongoing fund administration services.

• Registry Services Agreement
Trustee appointment of registry service provider to provide 
ongoing registry services.

3 Execute transaction documents

4 MARQ’s lawyers to draft:

• Information Memorandum
Disclosure of sufficient information to enable an investor  
to make an informed decision about whether to invest. 

• Verification File
Compilation of documents to verify all statements made in 
the IM.

• Legal sign-off to trustee

5 Trustee releases Information Memorandum

Transaction steps and documents
 Where MARQ is selected to provide outsourced trustee, custody and ancillary services to the proposed fund, 
the transaction steps and documents required are as follows:
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Timing
From a legal and licensing perspective, a fund can be ‘in the market’ relatively quickly.

The Transaction Documents can usually be produced within approximately two weeks of 
receiving instructions and all necessary information.

The legal framework and drafting of the Information Memorandum for the fund can usually be 
produced approximately two weeks thereafter with the commercial essence of the investment 
proposition to be drafted by the client. We would expect this to include details of the project 
and strategy, forecast returns, market overview, corporate governance, key people etc. This 
content will need to be reviewed and approved before the Information Memorandum is 
released.

MARQ Private Funds Pty Ltd   |   Knowledge
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The obligations of an AFS Licensee and Trustee
CORPORATIONS ACT OBLIGATIONS AND COMPLIANCE OBLIGATIONS TO ASIC

MARQ, as an AFS licensee, is required to meet strict financial guidelines as set out in the 
Corporations Act 2001. Under the conditions of its licence, MARQ must hold adequate 
professional indemnity insurance, maintain a minimum level of net tangible assets, and produce 
regular cash flow projections to ensure the availability of sufficient financial resources to meet 
obligations on an ongoing basis. Additionally, there are multiple requirements and obligations 
as mandated by the law and ASIC policy. A key obligation is the requirement to have detailed 
policies, systems and procedures around:

•  Organisational competence by ensuring the individuals appointed to act as Responsible 
Managers remain adequately trained;

• Monitoring, supervising and training representatives;

• Compliance;

• Risk Management;

• Adequacy of resources, human, technological and other;

• Conflicts of interest;

• Dispute resolution;

• General conduct;

• Disclosure.

OBLIGATIONS TO THE FUND AND INVESTORS

In exercising its powers and duties to the fund and the fund’s investors, a trustee must always 
act honestly and in the best interests of investors, exercise a reasonable degree of care and diligence 
and treat investors in the same class equally and investors in separate classes fairly.  
Additionally, a trustee is obligated to:

•  Provide regulatory compliance oversight as legislated by the Corporations Act 2001 and in 
accordance with ASIC guidelines;

•  Operate the fund in the event the Investment Manager is unable to do so. This includes 
being due to any impropriety of the Investment Manager or non-adherence to a formal 
investment management agreement;

•  Refer to the fund’s disclosure documents and governing documentation before authorising 
any transfer of funds requested by the Investment Manager;

• Ensure investment decisions comply with the Information Memorandum and the Constitution;

•  Not make use of information obtained to gain an improper advantage or cause detriment 
to investors;

• Comply with the fund’s Constitution and all applicable laws;

•  Ensure the fund’s property is separated from the property of the Investment Manager and 
other entities; and

• Assume ultimate responsibility for any complaints by investors or enquiries by the regulator.
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AFSL Australian Financial Services Licence

ASIC Australian Securities & Investments Commission

Authorised Representative A person or entity that has been authorised by the holder of an AFSL to provide 
Financial Services.

Constitution A document governing the operation of the Managed Investment Scheme

Custodian An entity of some substance that holds the assets of the Managed Investment 
Scheme.

Dealing in a financial product Applying for, acquiring, issuing, varying or disposing of a Financial Product.

Financial Product Generally, a facility through which a person makes a financial investment.

Financial Product Advice
A statement intended to influence a person to make a decision in relation to a 
financial product or which could reasonably be regarded as being intended to 
have such an influence.

Financial Service The provision of a service in connection with a Financial Product.

Fund A ‘common term’ for a Managed Investment Scheme.

Information Memorandum (or IM) A document which, although not required by the Corporations Act 2001, discloses  
information to Wholesale Clients.

Investment Manager A person or entity appointed to manage the investments made by the Managed 
Investment Scheme.

Key Person A Responsible Manager that ASIC has determined is key to the organisational 
competence of the AFS licensee.

Managed Investment Scheme

A scheme where people contribute money in return for rights (interests) in the 
scheme, which is pooled for investment for the benefit of the people (members) 
who hold interests in the scheme and where the members do not have day-to-
day control over the operation of the scheme.

PDS A document which is required by the Corporations Act 2001 to disclose information 
to a Retail Client.

Professional Investor An investor who holds an AFSL or who controls at least A$10 million in assets.

Property Syndicate A Managed Investment Scheme that is invested in real estate.

Real Estate Investment Trust (or REIT)
A Managed Investment Scheme that is invested in real estate and the interests in 
which are listed on an exchange for marketable securities such as the Australian 
Stock Exchange.

Registered Fund A Managed Investment Scheme which is registered with ASIC.

Responsible Manager
An individual within a business which ASIC checks to ensure that the licensee  
is “competent” to provide the financial services authorised by their Australian  
Financial Services Licence.

Retail Client/Investor A client who is not a Wholesale Client/Investor.

Retail Fund A Managed Investment Scheme in which Retail Clients are members.   
A Retail Fund may also have Wholesale Clients as members.

Sophisticated Investor

A client who the AFS Licensee is satisfied has experience in using financial services 
and investing in financial products which allows them to assess the merits, value 
and risks of the financial product as well as their own information needs and the 
adequacy of the information provided in relation to the financial product.

Syndicate A ‘common term’ for a Managed Investment Scheme.

Trustee A person or entity that holds property for the benefit of the beneficiaries of a trust.

Unregistered Fund A Managed Investment Scheme which is not registered with ASIC.

Wholesale Client/Investor
A client who is a Professional Investor or invests at least A$500,000 or has an  
Accountants Certificate stating that they have net assets of at least A$2.5 million 
or gross income in each of the last two financial years of A$250,000.

Wholesale Fund
A Managed Investment Scheme in which only Wholesale Clients are members.   
A Wholesale Fund may not have Retail Clients as members unless they qualify for 
an exemption.

Glossary and Terminology
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